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EDITH H JONES, G rcuit Judge:

Two i nsurance conpani es di sput e whet her their coverage of
clains against a nursing hone is primary, excess or pro rata. The
district court held that one insurance conpany’s coverage was
primary and the other insurance conpany’s coverage was excCess.
Based on Fifth Crcuit precedent concerning Texas | aw, we di sagree
and hold that both policies offer primary coverage, which nust be
pror at ed. Accordingly, we REVERSE and REMAND for proceedings

consistent with this opinion.



Backgr ound

In the underlying suit, the estate and surviving famly
menbers of deceased nursing hone resident, Lawence Knutson,
brought a wongful death and survivor action against R verside
Heal t hcare, Inc. (“Riverside”), for negligence, gross negligence,
and enpl oyee negl ect.

Riverside was the naned insured wunder a primary
Comrerci al General Liability and Health Care Professional Liability
policy issued by Hartford Underwiters Insurance Conpany
(“Hartford”), as well as a primary Commercial General Liability/
Resi dent Health Care Facility Professional Liability policy issued
by Royal |Insurance Conpany of Anerica (“Royal”). Because the
plaintiffs’ original conplaint did not obviously trigger Hartford’'s
policy, initially only Royal was notified of the |awsuit. However,
the plaintiffs later anmended their conplaint to trigger coverage
under Hartford s policy.

In m d- Novenber 2000, approxinmately six weeks after the
plaintiffs filed their anmended conplaint, Royal notified Hartford
of the underlying suit, expecting Hartford to join in the defense
and participate in a nediation scheduled for Decenber 7, 2000
Hartford declined to join in the defense or nedi ati on, maintaining
that it had insufficient notice and tinme to prepare. Royal
proceeded with the nedi ati on and settled the case for approxi mately

$950, 000, plus $4,770 for the plaintiffs’ costs (within the one



mllion dollar |limt of Royal’s policy). Royal also paid
$132,516.64 for defense costs and fees. Royal made a demand to
Hartford for contribution, which Hartford refused. Royal then
brought this insurance subrogation action against Hartford to
recover half the settlenent costs.

The instant appeal arises from the district court’s
conclusions that (a) the insurers’ Professional Liability (PL)
rat her t han Conprehensive General Liability (CE) coverages pertain
to the underlying claim and (b) Royal’s coverage is primary, while
Hartford’' s coverage, because of its “other insurance” provision, is
excess (and thus not triggered here). Bot h conpani es provided
consecutive-year primary insurance policies with limts in the
anount of one mllion dollars each to Riverside for periods
covering the underlying action. Both policies provided coverage
under identical Commercial General Liability provisions, which
afforded pro rata distribution of Iliability. However, the
policies’ respective Professional Liability provisions contained
differing “Qther Insurance” clauses: Royal’s clause provided for

pro rata coverage;! Hartford s clause provided for “excess

! Royal 's “Qther Insurance” Professional Liability Provision reads:

If other valid and coll ectible insurance is available to the insured
for a loss we cover under Coverage Form our obligations are linmted
as foll ows:
a. Primary I nsurance
This insurance is primary except as described in Paragraph b.
below. Qur obligations are not affected unless any of the
other insurances is also primary. Then we will share with all
t hat ot her insurance by the method described in Paragraph c.
bel ow.



coverage.”? Resolution of the parties’ dispute turns first

whet her

| f CGL provisions apply,

but if

on

the underlying suit is governed by CA or PL provisions.
then liability is undisputedly pro rata,

PL provisions apply, the conpanies’ respective liability

depends on the interrelation of the “other insurance” provisions.

Wiile we agree with the district court that PL provisions apply to

R Vol .

2

C. Met hod of Sharing

If all the other insurance permits contribution by equa
shares, we will followthis nethod al so. Under this approach
each insurer contributes equal anmounts until it has paid its
applicable limts of insurance or none of the |oss renains,
whi chever cones first. |f any of the other insurance does not
permit contribution by equal shares, we wll contribute by
[imts. Under this nmethod, each insurer’s share is based on
the ratio of its applicable Iimt of insurance to the tota
applicable Iimts of insurance to all insurers.

6, pp. 347-48.

Hartford' s “Q her | nsurance” Professional Liability Provisionreads:

If other valid and collectible insurance is avail able to the i nsured

for

| oss we cover under Coverage D of this Coverage part, our

obligations are linmted as foll ows:

R Vol .

a. Thi s insurance i s excess over any ot her insurance ot her
t han i nsurance specifically arranged by you on an unbrella or
simlar basis to apply excess of this coverage part.

b. When this insurance is excess, we wll have no duty
under Coverage Dto defend any claimor “suit” that any other
insurer has a duty to defend. If no other insurer defends, we

will undertake to do so, but we wll be entitled to the
insured' s rights against all those other insurers.

C. When this insurance i s excess over other insurance, we
will pay only our share of the anpbunt of the loss, if any,

t hat exceeds the sum of:
(1) The total anount that all such other insurance
woul d pay for the | oss in the absence of this insurance;
and
(2) The total of all deductible and self-insured
amounts under all that other insurance.
d. We will share the remaining loss, if any, with any other
insurance that is not described in these excess insurance
provi sions and was not bought specifically to apply in excess
of the Limts of Insurance shown in the Declarations of this
Coverage Part.

7, p. 247.



the wunderlying suit, we disagree with the court’s conflicts
determ nation
Standard of Revi ew
This court reviews a district court’s grant of summary
j udgnent de novo, applying the sanme standards as the district

court. Mngrue v. Minsanto Co., 249 F. 3d 422, 428 (5th Gr. 2001).

Interpretation of an insurance policy is a question of |aw

d adney v. Paul Revere Life Ins. Co., 895 F.2d 238, 241 (5th Cr

1990) .
Di scussi on
PL vs. CGL Cover age

The district court correctly applied PL provisions tothe
underlying action.

To determ ne which coverage provision applies, we nust
liberally construe the allegations as set forth in the conpl aint
“Wthout reference to their truth or falsity, [] to what the
parties know or believe to be the true facts, [] to a |egal

determ nation of the true facts,” or to the specific |legal theories

advanced by the parties. See Duncanville Di agnostic CGr., Inc. v.

Atl. Lloyd’s Ins. Co. of Texas, 875 S.W2d 788, 789 (Tex. App

1994, wit denied) (citing Heyden Newport Chem Corp. v. S. Gen.

Ins. Co., 387 S.W2d 22, 24-25 (Tex.1965)).3

8 See also Adanb v. State FarmlLloyd’'s Co., 853 S.W2d 673, 676 (Tex.
App. --Houston [14th Dist.] 1993, wit den’d); Continental Cas. Co. v. Hall, 761
S.W2d 54, 56 (Tex. App. Houston [14th Dist.] 1988, wit den' d).

5



In the underlying suit, the Anmended Conpl aint all eged:

Defendants failed to properly and tinely render appro-
priate nedical and nursing care by anong other things
allowi ng infections, skin ulcers and ot her disease

process[es] to continue w thout nedical intervention
failing to neet mninum diet standards for its
reS|dents . . . failing to tinely transfer Lawence

Knut son to a hi gher | evel care facility when appropri ate.

Defendants were negligent and grossly negligent in
management, budgeting, and in hiring practices
orientation and training practices, and in superV|S|on
of enpl oyees .

: [ boreach] of the ‘Contract to Provide Nursing
FaC|I|ty Services Under the Texas Medical Assistance

Pr ogr am . . . by depriving and failing to provide
Law ence Knutson with the care specified under the terns
of the contract . . . [and by] . . . various acts and/or
om ssi ons . :

The gravanen of the plaintiffs’ allegations is negligent nedical
care; but-for the alleged negligence, none of the other clains
woul d have been brought. Hartford' s contention that this or any
other interpretation that results in double coverage would
inproperly render the PL coverage duplicative is unavailing.
Hartford s argunent would read certain terns out of the contract,
violating the principle that every termof a contract nust be given

meani ng. Transitional Learning Community, Inc. v. United States

Ofice of Personnel Managenent, 220 F.3d 427, 431 (5th Cr. 2000).

Here, liberally construing the terns of Hartford s
policy, we find it nost plausible that R verside paid additional,
hi gher prem uns for PL coverage precisely to cover incidents |ike
this case, where the | awsuit all eges negligence arising out of the
rendering of mnedical services. This construction gives the nost
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meaning to the terns of Hartford' s policy and supports the view
that Riverside’s CA coverage protected it, for instance, against
clains by soneone slipping and falling in the waiting room while
its PL coverage protected it fromlawsuits by residents harnmed by
treatnent (or lack thereof) received at the facility. This viewis
consistent with state and federal courts in this circuit that have
interpreted insurance policies containing both conprehensive and

professional liability provisions. See Harris Methodist Health

Sys. v. Enployers Reinsurance Corp., No. 3:96-CV-0054-R, 1997 W

446459, *3-*5 (N. D. Tex. July 25, 1997); Duncanville Di agnostic,

875 S.W2d at 791, Guar. Nat'l, 909 F.2d at 135-36; Utica Nat’

Ins. Co. of Texas v. Texas Property & Cas. Ins. @uar. Ass’'n, 110

S. W3d 450, 455-57 (Texas Ct. App. 2001). Thus, we agree with the
district court that the wunderlying lawsuit inplicated the PL
provi si ons.
1. Conflict

On the other hand, we depart fromthe court’s viewthat
no conflict existed between the two policies. Wile the district
court’s interpretation —that Royal’s PL “Qt her |Insurance” cl ause,
by its own terns, is primary, while Hartford s PL “Qt her | nsurance”
clause, by its own terns, renders its policy excess —is pl ausi bl e,
it is contrary to controlling Fifth Crcuit precedent.

Resol ution of this issue turns on the breadth of the

Texas Suprene Court’s decision in Hardware Dealers Miut. Fire Ins.




Co. v. Farners Ins. Exch. 444 S. W 2d 583 (1969). I n Hardwar e

Deal ers, two conpanies —Hardware Deal ers Mutual Fire and Farners
| nsurance —di sputed their liability arising froman auto acci dent.
Har dware Deal ers insured Frizzell Pontiac, a garage, for clains of
bodily injury or property danage incurred by custoners and
enpl oyees permssively using a car belonging to Frizzell. 444
S.wW2d at 585. Farnmers insured John Hyde under a standard
aut onobi l e insurance policy. Id. at 584. When John Hyde’'s
daughter (who was covered under the policy) collided with another

autonobile during a test drive, the dispute between the two

insurers began. 1d. at 584. Both policies had “other insurance”
cl auses: Hardware Dealer’s policy included a provision that
excluded from coverage perm ssive users of Frizzell Pontiac’s
autonobile who were covered by other insurance. Id. at 585

Farnmer’s policy included an “other insurance” provision that
converted its coverage into excess insurance if other insurance
coverage existed. |1d. at 584.

In a thorough opinion, the state suprene court discussed
the three types of “other insurance” provisions: (1) pro rata
cl auses, which restrict the liability of concurring insurers to an
apportionnent basis; (2) excess clauses, which restrict the
liability of an insurer to excess coverage (that pays out only
after the primary coverage is exhausted); and (3) escape cl auses,

which avoid all liability in the event of additional coverage. 1d.



at 586. After evaluating the possible interpretations, the court
announced the following rule of interpretation:
When, from the point of view of the insured, she has
coverage from either one of two policies but for the
ot her, and each contains a provision which is reasonably
subject to a construction that it conflicts with a
provision in the other concurrent insurance, there is a
conflict in the provisions.
ld. at 589. After finding that the two policies conflicted (an
escape clause vs. an excess clause), the court concluded that in
such circunstances, Texas courts should ignore the conflicting
provi sions, and instead apportion liability pro rata and require
both insurers to defend. 1d. at 590.

This court has cautioned agai nst applying overly narrow

constructions of the Hardware Dealers rule. In one case, we

expressly rejected an argunent that distinguished Hardware Deal ers

when an escape clause and a pro rata clause conflicted. St. Pau

Mercury Ins. Co. v. Lexington Ins. Co., 78 F.3d 202, 210 (5th G

1996). In a footnote, this court explained that “Hardware Deal ers

set forth a general principle for resolving conflicting ‘other
i nsurance’ clauses, and that principle controls our decision in
this case.” ld. at 210 n. 25. Using the interpretation nethod

counsel ed by Hardware Dealers, this court determ ned that

Sanifill [the insured] would be entitled to full coverage
under Landmark’s policy were it not for the existence of
Centennial’s policy; and Sanifill would be entitled to
full coverage under Centennial’s policy were it not for
the existence of Landmark’s policy. In other words,
Landmark’s pro rata clause conflicts with Centennial’s
escape clause, so we nust prorate liability.



ld. at 210.

Measured against St. Paul Mercury’s interpretation of

Hardware Dealers, the district court read the Suprene Court’s

decision too narrowWy, and incorrectly determ ned that no conflict
exi sted between the Royal and Hartford provisions. The fact that
Hartford' s policy contained an escape clause and Royal’'s policy
contained a pro rata clause does not distinguish this case from

Har dware Deal ers. According to St. Paul Mercury, this case appears

to be just another pernutation of the conflict explained in

Hardware Dealers. Viewed from the perspective of Riverside, the

insured, one finds that Hartford provides coverage for the
underlying suit if Royal’s policy did not exist. Simlarly, one
sees that Royal provides full coverage for the underlying suit if
Hartford' s policy did not exist. A “reasonable construction” of
the two policies from this perspective yields a conflict.

Therefore, the substantive step of Hardware Deal ers applies: both

Royal and Hartford are |liable proportionally, and both had a duty
to defend Riverside.*

I[11. Defense Costs

4 In a related argunent, Royal contends that the district court
viol ated Texas's anti-stacking rule. This is incorrect. Under the Texas “anti -
stacking rule,” if two i nsurance policies both cover one occurrence, the insured

may recover only the Iimt of one policy. Am Physicians Ins. Exch. v. Garcia,
876 S.W2d 842, 853-54 (Tex.1994). This prevents “self-injury” and other
i nsurance fraud. The district court’s interpretation is that Royal’'s policy
constituted primary coverage and Hartford' s policy provided excess coverage
This is the way the insurance systemworks —excess insurers provi de additiona
coverage above and beyond that of primary insurers. This interpretation,
al t hough incorrect, does not violate the anti-stacking rule.
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As we have concluded that Royal is entitled to contri -
bution for settlenment costs, there is the lingering i ssue whet her
Royal is also entitled to recover defense costs. Because the
district court did not address this issue and the case is being
remanded for a prorata liability distribution, we do not reach the
i ssue of defense costs. However, we note the foll ow ng.

Under Texas law, “the duty to defend does not arise until
a petition alleging a potentially covered claimis tendered to the

i nsurer.” Lafarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389,

400 (5th Cr. 1995 (Garwood, J.) (citing Menbers Ins. Co. V.

Branscum 803 S.W2d 462, 466-67 (Tex. App.--Dallas 1991, no
wit)). Here, Hartford had no duty to defend —and thus cannot be
requi red to pay any of Royal’s defense costs —until the underlying

suit inplicated Hartford’'s policy and the insured tendered the

conplaint to Hartford. Based on the record, it appears that
Hartford did not have the conplaint until six weeks after the
plaintiffs anended their conplaint, well after Royal began

defending the suit. See, e.q., Dst. &. . (RE Tab 2) at 19.

Under Texas | aw, Royal would only be entitled to post-notification
defense cost. However, Royal waived any claimto those costs in
its Reply Brief.
Concl usi on
For the af orementi oned reasons, we REVERSE and REMAND f or

proceedi ngs consistent with this opinion.
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REVERSED and REMANDED.
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